6 Jlexuusi. PETUOHAJIBHASI CACTEMA MEXKIYHAPOJHOM 3AILIIATHI ITIPAB 1 CBOBO/I
YEJIOBEKA B PAMKAX OOH

- 3amura npas u cBoOo yenoBeka B pamkax CoapyxecrBa HezaBucumbix ['ocynapcts OnHuM u3
BOKHEHIIMX HaMpaBieHUNW coTpyaHuyecTBa rocynapctB—uieHoB CHI' sBngercss npaBoBoe
perynupoBanue, obecrneueHue 3pHEeKTUBHON peanu3aliy U 3aluTa IpaB U CBOOOJ YeloBeKa,
rpaxaan CHI'. B pamkxax CoxapyxkectBa HeszaBucumbix ['ocyaapcTB Kak permoHAIbHOM
OpraHHu3aIH B3aUMOJICHCTBUS IIOCTCOBETCKUX CTPAH UMEIOTCSI CBOM PErHOHATbHbBIC IOKYMEHTHI,
3aKpeIUISIoNIe paBa U cBOOO kI yesnoBeka: [leknapanus rias rocyaapctB — yuactHukoB CHI™ o
MEXIYHAPOJAHBIX 0053aTelbCTBaX B O0JIACTH TIpaB YeJIOBEKa M OCHOBHBIX cB0OOa (1993 1.),
Konpenmuss CHI' «O mpaBax ¥ OCHOBHBIX CBOOOJAaX uejgoOBEKa» (3akiroueHa B T. MHHCKe
26.05.1995) Konenuust «OO6 oOecrieyeHUH TpaB JIMIl, NMPUHAICKANUX K HAIMOHAIbHBIM
MenbiHcTBaM» (1994 1.), Cornamenue CHI' mo Bompocam, CBSI3aHHBIM C BOCCTAHOBJICHUEM
paB JENOPTUPOBAHHBIX JIMI, HAIMOHAIbHBIX MEHBIIMHCTB M Hapozos (09.10.1992 r.),
Cornamenne CHI' o momomu OexeHIlaM W BBIHYXACHHBIM mepeceneHuam (24.09.1993 r.),
[TocranoBnenne MexnapnameHTckol Accambien rocyaapctB — yuactHukoB CHIT «O
coOJII0ICHUH TIPaB YEJIOBEKAa U OCHOBHBIX CBOOOJ B rocyaapcrBax — yuactHukax CHI», (Bmecte
¢ «MonenbHbIM 3aKOHOM «O cTaTyce YIOJIHOMOUYEHHOIO 10 MpaBaM 4eJoBeKa») (IPUHATO B T.
Cankr-ITerepOypre 04.12.2004), [TocranoBnenne MexmnapiaMeHTCKONH Accambien rocy1apcTB—
yuactTHukoB CHI' «O MopenpHOM 3akoHe «O 3ammTe HpaB M JOCTOMHCTBA YEJIOBEKAa B
OMOMEIUIIMHCKUX MCCIEI0BaHuAX B rocyaapcrBax — ydyactHukax CHI» (mpunsito B r. CaHKT-
[TerepOypre 18.11.2005) u T.1. B KoHBeHu 0 mpaBax 1 OCHOBHBIX CBOOO/aX YeJIOBEKa HAIIEI
OTpa)KeHHE TepeueHb BCEX OCHOBHBIX IpaB M CBOOOJ UYEIOBEKa: MPAaBO HA JKU3HB, CBOOOIY U
JUYHYI0 HEMPUKOCHOBEHHOCTh, PABEHCTBO BCEX MEpPE] CYAOM, MPABO HA YBAKEHUE JTUYHON U
CEMEMHON XM3HU, NPAaBO Ha HENPHUKOCHOBEHHOCTH XWINIA M TalHy Iepe- NMHUCKH, NpaBO Ha
cBOOO/Ty MBICIIH, COBECTH U BEpPOUCIIOBEJaHMSI, CBOOOJHOE BBIPAKEHUE CBOETO MHEHUS, ITPABO Ha
cBOOOTy MUPHBIX cOOpaHMii U cBOOOAY accollMalfii, BKIOYas MpaBO CO3/1aBaTh NMPo(coro3bl U
BCTYIATh B TAKOBBIE JJIS 3aIUTHI CBOMX UHTEPECOB; IPaBO IPUHUMATh Y4acTHE B YIIPABJICHUHU U
BEJICHUU TOCYIApCTBEHHBIX €N KaK HEMNOCPEJICTBEHHO, TaK M uepe3 CBOOOJHO H30paHHBIX
npecTaBuTelNel, MpaBo roj0coBaTh U ObITh M30paHHBIM Ha BBIOOPAX, IPaBO JIOMYCKaThCs B CBOEH
CTpaHe Ha OOIUX YCIOBUSAX PaBEHCTBA K TOCYAAPCTBEHHOM cityx0e. B 00mux ueprax ykazaHHas
Konsennus nosropsier EBponelickyto KoHBeHIINIO, MEKIYHapOIHBIE MMAKTBHI O T'PAXIAHCKUX U
MOJIMTUYECKUX ITpaBaX, COLUAIbHO-I)KOHOMUYECKUX U KYJIbTYPHBIX, HEKOTOpPBIE IPYI'HE aKThl B
cdepe mpaB uyenoBeka. Ha MomeHT mpunaTus KOHBEHLMIO HE MOANMUCANIU MATh I'OCYIapCTB:
AzepOaiimkan, Kazaxcran, Typkmenucran, VY30ekucrtan, VYkpawHa. B cOOTBeTCTBUU C
Konpenmueit 06 obecrniedeHny MpaB JIKIl, MPUHAIICKANUX K HAIMOHATHHBIM MEHBIITMHCTBAM
(1994r.), oco0oit 3amUTON AOMKHBI OOECIEYMBATHCSA JIUIA, TIOCTOSHHO MPOXKUBAIOIIUE Ha
TEPPUTOPUHU OJIHOM CTOPOHBI M UMEIOIINE €€ IPa’kJaHCTBO, KOTOPbIE MO0 CBOEMY ITHHUYECKOMY
MIPOUCXOXKACHUIO, S3BIKY, KYJIbType, PEIUTMH WIH TPAAULUIM OTJIMYAIOTCS OT OCHOBHOTO
HaceJleHusl JaHHOM cTopoHbl. Kaxnmas w3 cropoH, noanucaBmmx KoHBEHIWIO, rapaHTHUPyET
JaUIaM, NPUHAAISKAIIUM K HalWOHAJbHBIM MEHBIIMHCTBAM, TPaXJAaHCKUE, MOJUTHYECKHE,
COLIMAJIbHBIE, SKOHOMHYECKHE, KYJIbTYpPHBIE ITpaBa v CBOOO/IbL, a TAK)KE 00513aHa MPUHUMATh MEPbI
JUTSL HEIOMYILIEHUS Ha CBOEH TePPUTOPUH KaKOi- 100 AUCKPUMUHALIMY TPaXKIaH MO IPU3HAKY UX
MIPUHAJJIEKHOCTH K HallMOHAJIbHOMY MeHbIIMHCTBY. Ha MomeHT moanucanus k KoHBeHLnn He
OpUCOETUHUINCh TypkMeHHcTaH M Y30ekuctaH. J[ns obecrieyeHus: peanu3aliy yKa3aHHBIX
Konsennuit B pamkax Coapyxectsa co3nana Komuccus 1o npasam uenoseka. B coorBercTBumn
co cratbelt 33 Yerasa CHI' KoMuccus 1o mpaBaM 4esnoBeKa sIBISIETCS KOHCYJIbTATHUBHBIM OpPraHOM
ConpyxecTBa, He 00JaZjaeT MMIIEPATUBHBIMU (QYHKUUSAMH U HAONIONAET 3a BBINOJHEHUEM
0053aTeNIbCTB IO TpaBaM 4YeNoBeKa, B3SATHIM Ha ce0s TOoCyAapCTBaMU-WICHAMH B paMKax



ConpyxectBa. EBponelickas cucrema 3aiuThl paB yesnoeka CoBeT EBpoOIIbI SIBJIIETCS OCHOBHOM
€BpOIICICKOM OpraHu3aluedl MEXIPaBUTEILCTBEHHOIO M IAapJaMEHTCKOrO0 COTPYIHHYECTBA,
JIEATENIbHOCTh KOTOPOM HAamlpaBj€Ha Ha NMOAJCPKKY M 3alluTy mnpas udesoBeka. [locne Bropoit
MupoBoil BoWHBI 5 mast 1949 r. IlpaButensctBa 11 eBpomneiickux CTpaH NPHUHSUIM PELIEHHUE O
co3nanuu CoBera EBpomnbl M TEM caMbIM YCTaHOBMJIM, YTO MEXIyHapOAHbIE OOSI3aHHOCTU IIO
3alllUTe IPaB YEIOBEKA HE JIOJDKHBI ObITh MCKiItounTeNnbHOM npeporatuBoi OOH u e€ uieHos.
EBponeiickas KoHBeHIMsI 0 3amuTe MpaB 4yelloBeKa M OCHOBHBIX CBOOOJ ObLIa OTKpBITA IS
noanucanusi CoeroM EBpornbt 4 HostOps 1950 1. u BcTynuia B cuity 3 centssOps 1953 1., mo3anaee
Obl1a ponosiHeHa 12 mpotokonamu. Ha nHawano 2007 rona k. KoHBeHunu npucoenuHunuch 46
crpad. llenpro EBpONENCKON KOHBEHIMHU SBJBUIOCH 3aKPEIJICHUE OCHOBHBIX CTaHAApPTOB,
COOTBETCTBYIOIIMX Bceobeil gekapaiui npaB yelloBeKa, ¥ CO3/IaHie PealbHOTO MeXaHH3Ma UX
3amuThl. KOHBEHIIMA U JONMONIHAIOIIKE €€ IMPOTOKOJBI OXBaThIBAIOT IPAKTHUYECKHA BECH CIEKTP
IPaXJIaHCKUX U MOJIMTHYECKUX MpaB U cBoOo. [lonoxenus KoHBeHIIMM NPUMEHSIOTCS KO BCEM
JuIaM, BKIIOYas HErpaXKJaH, HaXOAAIMMCSA B IOPUCAMKLUMHU MOANKCABIIUMX €€ CTpaH.
EBponelickass KOHBEHLUS JIOIyCKaeT NOJadyy M PacCMOTPEHHME KaK HMHIUBUIYAJIbHBIX, TaK U
MEXIOCyIapCcTBEeHHbIX kano0. Ilonoxenusmu nanHodt KoHBeHIMM mnpenycMaTpuUBaiIoCh
CO3/1aHHE TPEX OPraHOB B PaMKax €BPOIECHCKON CHCTEMBI 3allUTHI IIpaB 4yesoBeKka: EBponeiickoi
KOMHUCCUM IO IIpaBaM u4enoBeka, EBpomelickoro Cyna mo npaBaMm uenoBeka u Komwurera
muHuCTpoB Coseta EBponbl. Onnako [Iporokonom No 11, Becrynummm B cuity 1 HosiOpst 1998
I., JaHHas CTPYKTypa Obl1a u3MeHeHa: ynpas3iHeHa EBponelickas koMuccus 1o rnpaBaM 4eJoBeKa
C BO3JIOKEHHEM €€ 00S3aHHOCTEH Ha MOCTOSHHO JeicTByromuil opran — EBponeiickuit Cyn no
npaBam yesioBeka. Ero Mecronomnoxenue — J[Bopen npas yenoseka B CtpacOypre, rie HaXOAUTCA
u cam Coset EBponsl. B cootBerctBum ¢ Konsenuueii B 1959 rony 6s11 yupexnen EBponeiickuit
Cyx no npaBaM 4esaoBeKa — MeX1yHapOAHbIN Cy1€0HBIN OpraH, B OPUCAUKIIMIO KOTOPOTO BXOJIUT
KaK pa30upaTeabCTBO MEXAY TOCYIapCTBAMM, TaK U PACCMOTPEHUE ka0l Ipaxk/iaH Ha IeHCTBUS
CBOMX rOCYAAapCTB WJIM Ha AEUCTBUS IPYTUX FOCYapCTB — yuacTHUKOB KOHBEHIINY, 1€ TEIbHOCTD
KOTOPBIX YIIEMJIIET MHTepechl rpaxaannHa. CormacHO NepBOHAYAIbHOM cucTeMe BCE JKanoObl,
NOJNMUCAHHBIE HMHAWBHUIYAIbHBIMM 3asBUTENSIMH WJIM TOCYJapCTBaMU — y4YaCTHUKaMU
KoHBEHIIMM, CTaHOBWJIMCH NIPEAMETOM IPEABAPUTEIBHOIO paccMOTpeHus EBponenckoin
Komuccun no npasam yenoBeka. OHa paccMaTpuBalia BOIPOC UX IPUEMIIEMOCTH U IIPU MOJIOKH-
TEJIbHOM pellleHnu nepenaBana jeno B EBponelickuii Cyn mo mpaBaM yesoBeKa JUIsl MPUHATUS
OKOHYATEJIbHOTO PELIeHMs], UMeIoLero oos3arenbHyto cuity. Eciu neno e nepenasanoch B Cy,
oHo pemasiock Komurerom MuHucTpoB. C 1 okTs10pst 1994 roga 3asBUTeNsIMOBLIO MTPEIOCTABIEHO
IPaBO CaMUM IpesiaBaTh cBou Jena B Cy[ o xanobam, npusHaHHeIM KoMuccueit mpreMieMbIMH.
EBponeiickuii Cya mnpuHMMaeT K TPOU3BOACTBY HWHAMBUAYAJIbHBIE »aloObl, IOJaHHBIE
(GU3NUEeCKUMU JIMIIaMU, TPYIIIION JIUI] WM HENPaBUTEILCTBEHHBIMU OpraHu3anusMu. BozmosxHa
TaKXe rnojayva *xanod Ha HapymeHus Kousenimu rocynapctsoM — uinenom Coseta EBpormsl co
CTOPOHBI JPYroro rocyapcTBa-uwieHa. EcTh HECKOIBKO 00s3aTeIbHBIX YCIOBUNA MTPUEMIIEMOCTH:
1. IIpenmeToM >kanoObl MOTYT OBITH TOJIBKO IpaBa, rapaHthupyemble KonBeHuueidl wimm eé
ITporokonamu. IlpaBa, 3akpenjeHHbBIE B HUHBIX EBPONECHCKUX [OKYMEHTax, B TOM 4HCIE
EBponeiickoil conManbHON XapTHH HE SIBIISIOTCS MPEAMETOM paccMoTpeHus. 2. Xamoba moxer
UCXOJIUTh TOJBKO OT camoro mnotepneiuero. Eciu jxanoby nogaer oObeAMHEHHE JINLL, KaXKIbIH
JIOJDKEH JI0Ka3aTh CBOM JIMUHBbIE KOHKPETHbIE NMpUTA3anus. 3. YKano6bl ommkHa ObITh MOANIMCAHA
HE TMI03/lHEE YeM uepe3 IIeCTh MECsIeB I0CiIe OKOHYATEJIbHOIO pPACCMOTpPEHHUs Jena
KOMIIETEHTHBIM TOCY/IapCTBEHHBIM OpPraHOM. JTOT CpPOK BOCCTAHOBJIEHHIO HE TOJUICKUT. 4.
Kano6a moxeT OBITh TOJIBKO Ha TE HAPYIIEHHMSI, KOTOPbIE HMEIH MECTO I1OCJIE 1aThl paTU(UKAILIUU
Konpenmuu rocygapctBom. 5. XKanoba MoxeT ObITh MpHU3HAHA TTPUEMIIEMOM, €CIT 3asBUTEIIEM
UCUeplaHbl BCE BHYTPUTOCYAAPCTBEHHBIE, NMPEXIE BCEro CyAeOHbIC, CPEICTBA 3allUTHL ©.



Kanoba nomxHa KacaTbcsi COOBITHH, 32 KOTOPbIE HECET OTBETCTBEHHOCTD IyOIMYHAs BJIACTh, a HE
YacTHbIC JHMIa WM opranuzanuud. OJHUM U3 T[JIABHBIX HANpaBJICHUN COTPYIHUYECTBA
€BPOIEICKUX TOCYAapCTB ciieayeT npu3Hath B3aumojeicteue B pamkax ObBCE — Opranuzanuu
no 0e30MacHOCTU U COTPYAHUYECTBY B EBporie. 3HauuTeNIbHON 3aciyroi JaHHOW OopraHU3aluu
cielyeT TpPU3HATH TMPOBO3IJIAIICHUE €K  YEJIOBEYECKOTO HU3MEPEHHs, «JIEeMOKpaTHIO,
BEPXOBEHCTBO 3aKOHA, IPABa YE€JIOBEKA» B KAUECTBE BAXKHEUIIIETO HAIIPABJICHUS COTPY/IHUYECTBA,
B TOM 4ucIie B obnactu obecrnieuenus 6ezonacHoctu. B ctpykrype OBCE neiictByet crieruanbHOe
nojapasjeneHue — bropo 1o gemMokpaTHdyeckuM HHCTUTYyTaM U mpaBam 4yenoBeka (bJAWIIY),
OTBEYAOIIEe 3a COACUCTBUE OOCCIECUCHHIO NIPaB YEJIOBEKA, DPAa3BUTHIO JEMOKPATUU U
YTBEPKICHUIO BEPXOBEHCTBA 3aKOHA.

Jlekuusi 7. MexxkaMepuKaHCKasi CUCTEMA 3AIIUTHI PAB YeJI0BeKa

AMepuKaHCKasi KOHLEMIMS TpaB U CcBOOOJ deloBeka (opMupoBasiach Ha OCHOBE HJEH
¢unocopo XVIII Beka 0 HApPOJHOM CYBEpEHUTETE, HEOTHEMJIEMBIX IIpaBaxX 4eJIOBEKa,
AaBTOHOMUHM JMYHOCTH. Ha pa3BuTHe aMepUKaHCKOrO KOHCTUTYLMOHAlIM3Ma OKa3aja
3HAUUTENbHOE BIIMSIHUE €CTECTBEHHOINPABOBAas KOHIENUMs IpaBa. E€ MpUHLMIBI HALUIM CBOE
pa3BUTHE B OJUTHYECKUX B3IJIAJIaX U TEOPUSAX TAKUX BBIJAIOIINXCS aMEPUKAHCKUX YUEHBIX, KaK
T. Jxedepcon, T. Ileiin, k. Mamucon, A. IamwibroH. VX uaew HaNUIM MPAKTHYECKYIO
peanu3alMio B aKTaX CEBEPO-aMEPUKAHCKHUX KOJOHMHM, HAlpuMeEp, B IEPBOM KOJIOHUAIBLHON
Xaptun Bupmxuaumu 1601 roma, maccauycetrckom cBoje cBobon 1641 ronma, Xaprtuu
[TencunbBanuu. OpHAKO OJHUM M3 BaKHEWIMX akToB crana IIpaBo mnpas dyemoBeka 23
Hexnapanus HezaBucumoctu CIIIA ot 4 uronsg 1776 rona. imenHo B Helt 011U c(hOpMYTHUPOBAHBI
OCHOBBI aMEPUKAHCKOIO0 KOHCTUTYLMOHAJIW3Ma: IIpaBa 4YEJIOBEKA, pa3JelIcHHE BIIACTEH,
denepanuszm. OgHako B TeKCT KOHCTHTYIMM mepedeHb YK€ NPOBO3IVIALICHHBIX B psJle
aMEepUKaHCKUX JIOKYMEHTOB IpaB U cBoOoJ He Bomes. Hexoropsie ocHoBarenu Konctutynuun
(Hanmpumep, A. I'aMWIBTOH) Moyarajiy, 4To €CTECTBEHHBIE MpaBa HE JIOJDKHBI 3aKPEIUIIThCS B
NO3UTHBHOM 3aKOHE, TaK KaK MX MEepeYeHb MOXKET ObIThb HCTOJIKOBAaH KaK HMCUYEPIBIBAIOIIMMI.
Onobperre KOHCTUTYLMOHHOTO akTa ObUIO OTJIOXKEHO A0 NPHUHATHA 00s3aTebCTBA BHECTH
COOTBETCTBYIOIINE MONPABKH, BIOCIEACTBUU NOIy4YHMBIINE Ha3BaHue buib o npasax. B ocHoBe
IPOBO3IJIAlIeHHBIX B MepBbIX 10 mompaBkax bumis npaB u cBoOOJ Jiexkan HEraTUBHBINA cOco0
3aKperyieHus, YTO 03HA4aJjio 3alpeT rOCyJapCTBEHHOM BJIACTH MPECTYNaTh I'PaHUIBI CBOOOIbI
MHAMBH/IA, CBOOOIBI OT BMEIIATENHCTBA CO CTOPOHBI FOCY1apCTBA B €r0 aBTOHOMHUIO, COBEPILIEHNE
omnpezeneHHbIX neicTBuil. HeratuBHbli cioco0 3akperuieHns npas U cBOOOI IOJI0KEH HE TOJIBKO
B OCHOBY aMEPMKaHCKON KOHLEMNIMH IPaB YeJIOBEKa, HO TAK)KE XapaKTepeH JUIs BCEl Ipymibl
IpaB TEpBOrO TOKOJIEHUS, 3aKPEIUICHHbIX M TMOJYYHBIIMX pPa3BUTHE B OOJBIIMHCTBE
JEMOKpaTU4YecKux cTpaH. B ocHoBe co3maHusd U (PYHKIMOHUPOBAHUS MeEXaMEpPUKAHCKON
CHUCTEMBbI 3alllUThl IpaB YeJIOBEKa JIeKaT OJHOBPEMEHHO cpa3y Tpu AokyMeHTa: 1) VYcras
Opraaun3zanuyu aMepruKaHCKUX TOCYAapCTB, 2) AMEpUKaHCKas JCKIapalus MpaB U 00sS3aHHOCTEH
yenoBeka (1948 r.) 3) MexxamepukaHCcKass KOHBEHIIUS 1O mpaBaM uernoseka (1969 r.). Onnako
HauOOJIBIINN UHTEpEC MPEACTaBIIsIEeT co00l MekaMeprKaHCKas KOHBEHIIHS [0 IIpaBaM YeJI0BeKa,
npunsaTas 22 Hos0psa 1969 r. B xone BTopoit cnenuanbHON MexxaMepUKaHCKOW KOH(epeHInu B
Can-Xoce. B Hell He TOJIBKO MpOBO3IJAINAICA TPAAULMOHHBIA IepeueHb MpaB M CBOOOL,
KOTOpBIM, OJTHAKO, YXKE CIIHCKA, 3aKPEIJIEHHOro B MeXIyHapOoJIHOM MAaKTe O I'PakKIaHCKUX M
nojauThyeckux mpasax (1966 r.). B Heil Taxke npenxycMaTpuBaIich MEPHI 10 UX 00ECIIEYEHHIO.
['ocynapctBa — yyacTHuKM KOHBEHIIMHM 00s3a/IMCh YBakaTh MpaBa U CBOOOBI M 00eCreunBaTh
BCEM CBOOO/IHOE U TOJHOE MOJb30BaHUE UMM 0e3 BCAKON auckpuMuHaimu. Cienyer OTMETUTh
HEOJIMHAKOBBIN YPOBEHB MPABOBOT0 PETYIMPOBAHUS PA3HBIX TPYIII IPaB U CBOOOI: TPaXKAaHCKUE
U TIOJINTHYECKUE MTpaBa U CBOOOABI OBIIIM YETKO 0003HAYEHBI U CPOPMYIINPOBAHBI, COLIMATIBHBIE U



SKOHOMHUYECKHE HOCHIIH 0oJiee HeompeaeaeHHbIN xapakTep. [1o3ke kK AMEpUKaHCKON KOHBEHITUN
0 TpaBax 4YeJOBeKa ObUIM TPUHATHI JIOMOJHUTEIBHBIE MPOTOKOJbI, TakK, Hampumep, [lepBblit
(ITporoxon Can-CanbBanopa) GopMyIupyeT SKOHOMHUUECKUE, COIIMATIBHBIC U KyJIbTypHBIC TIpaBa
4esi0BeKa, BTopoil mpoTOKOJI HampaBieH Ha OTMEHY CMEpPTHOW Ka3HM. Jljig ocyliecTBIEHUs
KOHTPOJISI 3@  BBIIOJHEHUEM IPUHATBIX TOCYJapCTBAMU-y4YaCTHUKAMHU  00s3aTENIbCTB
npeaycMaTpuBalioch (YHKIIMOHHUPOBAHHE JBYXYPOBHEBOI'O MeXaHHM3Ma — MekaMepuKaHCKOM
KOMUCCHH T10 IIpaBaM 4ejoBeka 1 MexxaMepuKaHCcKoro cy1a. MexamepukaHCKui cy 110 IpaBaM
4eJI0BeKa — aBTOHOMHBIA CyneOHbBI opraH, o0nagaeT KOHCYJIBTAaTHMBHOM IOPUCIAMKIMEH I10
TOJKOBAaHUIO M MPUMEHECHUIO TOJIOKEHHM Kak camMod KoOHBEHLMM, TaKk W JIpPYyrux JOTOBOPOB,
KacarolUXCsl 3alUThI IPaB Y€JI0BEKa B CTpaHaX AMEpPUKaHCKOro KOHTUHEHTA. [IpaBom nepenaun
nena B Cyn o0majgaroT TONBKO rocynapcrBa — ydacTHUKA KouBeHImu n MekaMepuKaHCKast
koMuccus. Cy1 MOXKET IPUHATH AEJI0, TOJIBKO €CIIH MpoLeaypa paccMoTpeHus criopa B Komuccnn
npu3HaHa ucuepnaHHoi. Pemenuss Cyna mo pacCMOTPEHHBIM UM JellaM 00s3aTelnbHbI IS
Y4acTBYIOUIMX B pa30MpaTeiabCTBE CTOPOH, OKOHYATENbHBI U 00XKaJoBaHHUIO He mojuiexart. [lo
npock0e oaHoM U3 cTopoH B aene Cya MOXKET JaTh TOJIKOBAHHE BHIHECEHHOTO UM PELICHUS.

Jexuus 8 .Aq)pI/IKaHCKaﬂ CHUCTEMA 3alIIMTHI IIPpaB Y€JI0BECKA

Wnes appukaHCKOrO €JMHCTBA, 3allUThl MpaB HApPOJOB M KaXIOro OTAEIbHOIO YelOoBeKa
poauiIach B X0/1€ HallMOHAIbHO-0cBOOOANTEIbHON 60pbObl. Ha V Ilanadguxanckom Konrpecce,
cocrosBlieMcs B 1945 rogy B Manuectepe, Obl1 pacCMOTPEH BOIIPOC O HEOOXOAMMOCTH 3aILUThI
IpaB 4YeJI0BEKa, JIUKBUIALUH BCIKONW AUCKPUMHMHALIUY 110 IPU3HAKY pachl, BEPOUCIOBEJaHUS, 00
o0ecrneyeHnH psaaa NOIUTUIECKUX, JIUYHBIX U COLMAIBHO-3KOHOMHUYECKUX MpaB. TeopeTnieckyto
U WJICOJIOTUYECKYI0 OCHOBY a()pMKAHCKOIO €IMHCTBA COCTaBWJIM pPaldOThl adpuKaHIIEB-
MMMUTPAHTOB, MpoKKUBaloIKX B EBporie 1 AMepuke, HCIIOBEI0BABIINX HJIeU NTaHAQpUKaHU3MA.
B npomecce oOpereHuss appuKaHCKUMU HapoAaMH IOJIUTHUYECKON HE3aBUCUMOCTH U C
0o0pa3oBaHMEM CyBEpPEHHBIX TOCYJapCcTB Ha CMEHY OJTHM UM MPUIUIO JIBUKEHUE
conuaapHocTd. OJHOW W3 OpPraHU3allMOHHBIX (OPM JBMKEHHUS CTald KOH(EPEHIIMH HApOJI0B
Adpuku, riaBHON 3aauyell KOTOPBIX OBLIIO 0ObEOIUHEHHE YCHWIMHM MO CIUIOYEHHMIO HApoA0B U
rocynapctB koHTHHeHTa. B 1960-1970-x romax mojoasie TocyAapcTBa KOHTHHEHTA MPHHSIIH
HECKOJIbKO YHMKAQJIbHBIX COIJIAIIEHUH O MpaBax 4YeloBeKa W HapoaoB: PDUTOCAaHUTAPHYIO
KoHBeHIUIO (1967); AdprKaHCKYI0 KOHBEHIIMIO O COXPAaHEHUH MTPUPO/IbI U IPUPOIHBIX PECYPCOB
(1968 r1.); «O cnenuduueckux acmekrax mnpodieMbl OexeHueB B Adpuke» (1969), «O6
yCTpaHeHUU HaeMHUKOB B Adpuke» (1976); KymprypHyto xaptuio Adpuxu (1977). Dyn-
JTAMEHTAJIbHBIE TIOJOXKEHUsI 3TUX COIJIAIIeHUWH ObUIM 0OBeAMHEHBI Mo3qHee B AQpUKaHCKON
XapTUM MO MpaBaM YeJIOBEKa M HapOOB, IOJOXKEHUS KOTOPOW YUUTHIBAIOT CIEHUPHUKY
KOHTHHEHTa M 3aJ]aud roCylapCTB-y4yaCcTHUKOB. OIHUM M3 BaXHBIX COOBITHI 3TOro Iporecca
ctan IlepBbIif KOHrpecc appUKaHCKUX IOPUCTOB, cOCTOsIBIIMICS B stHBape 1961 rozga B Jlaroce. B
PE30JIIOIMH ATOTO KOHTpecca 1o Ha3BaHueM «3akoH Jlaroca» Oblia oTMedueHa HE0OXO0AUMOCTh
npuganus Oombiueit agdextuBHocTH BeeoOmiei nexnapanuu mpas yenoBeka. C 3TOH 1enbio
IpeUIarajoch Co3JaTh CIEMUATBHBIA TPUOYHAN U MPEAYCMOTPETh BO3MOXHOCTh OOpaIleHus B
HEro OTJENIbHBIX JIUII, HAXOAIIUXCS O] FOpUCIUKINEH adpuKaHCKUX rocyaapcTB. B kauecTBe
IIPaBOBOW OCHOBBI €T0 JICATEILHOCTH OBLIO PEIIOKEHO pa3padoTaTh APpPUKAHCKYIO KOHBEHIIHIO
npaB uesnoBeka. B pesynpTare OOBEIMHEHHBIX YCHIMH OOIIECTBEHHBIX OpraHU3aluil u
MOJIMTHYECKUX PYKOBOJCTB rocyaapctB Ha Il kondepenunn HeszaBucumoctu crpaH Adpukw,
cocrosBiieiicss 22-25 wMas 1963 roma B Anmuc-AGebe, Obuia co3mana OpraHu3anus
Adpuranckoro EmgumnctBa (OAE), oObeaumnuBmas oxoysio 50 rocymapcTB KOHTHHEHTA H
npocymectBoBaBmas a0 2001 roma. YcraBom OAE mnpegycmMaTpuBalioCh CO3JaHHE TaKUX



OpraHoB, Kak AccamOiies TJIaB rOCyJIapCTB U MpaBUTeIbCTB, CoBeT MUHUCTPOB, [ eHEpaTbHBIN
CeKpeTapb M KOMHCCHS IO IOCPEAHHYECTBY, NPUMHUPEHUIO M apOUTpaxky, a TakKkKe ps
CHEMATU3UPOBAHHBIX KOMHUCCUH, HO YCTaB HE BKIIIOYA KAKUX-JIUOO OTAENBHBIX MOJIOKEHUH O
HeNnsX M 33Ja4ax OpraHu3aluu B OOJIACTH TpaB 4EJIOBEKAa WM CO3JaHUU CHEIHMaIbHOTO
MexaHu3Ma ux 3amuTel. [I[paBoBOM OCHOBOM PETMOHAIBLHOM CUCTEMBI 3aILMTHI IIPAB YEJI0BEKA HA
A¢pHuKaHCKOM KOHTHHEHTE CcTaja pa3padoTaHHAas M TMpuHATas B pamkax OpraHuzanuu
Ad¢puxanckoro Enunctsa (OAE) Adpukanckas xapTus mpaB 4yesioBeKa M MpaB HApOJIOB, LIENb
KOTOPOH — COJCCTBUE PAa3BUTHIO YBAXCHMS MpPaB YeJOBEKA M MX 3alIMTa Ha A(QpPHUKaAHCKOM
KOHTHHEHTE. XapTHsl OTHOCUTCS K JJOrOBOPAaM «3aKpbITOr0» THUIIA, TAK KAK yUaCTHUKAMU €€ MOT'YT
ObITh TOIBKO cTpanbl — wieHbl OAE. Tekct XapTuu ObUT IPUHAT U OTKPHIT AJs moanucanus 27
utoHd 1981 r. Ha 19-ii ceccun Accambien rias rocygapcets u npaButensbets OAE, npoxoausieit
B 1. Haiipoou (Hurepus). PaccmarpuBaemsrii joroBop BeTymui B cruty 21 okTsa6ps 1986 r. B cBsizu
C TEONOJUTUYECKMMH U SKOHOMHUYECKHMMHM HW3MEHEHUSMH, MPOU3OLICAIINMHA 33 BpeMs
cymectBoBanusi ~ Opranmzanuu  Adpukanckoro  EauHcTBa  BO3HUKIA — OOBEKTUBHAS
HEOOXOUMOCTh B €€ NPHUHIMIKAIBLHOM TMpeoOpa3oBaHUU, OOYCIOBICHHOM CTpPEMIICHHEM
adpUKaHCKUX JHUIEPOB K O0Jiee BLICOKOMY YPOBHIO equHCTBa. Takum oOpazom, 26 mast 2001 6bu10
MIPOBO3IJIALIEHO CO3/1aHUE€ HOBOM PETMOHAIBHOW MEXIAYHAPOJAHOW MEKIIPAaBUTEIbLCTBEHHOM
opranuzaiuu — Appukanckoro Coro3sa, AC (African Union, AU). AkT, 3amenuBminii YcraB OAE,
Ob1 patuduumpoBad 51 adpukanckoil crpanoi. B Yupenutensnom akte AC akieHTHUpyeTCs
BHUMaHUE Ha TECHOE COTPYAHHUYECTBO TOCYAapCTB B 00JIacTH oOecredeHHsl MpaB YellOBEKa.
Coznanue AC o3HauaeT 0e3yCIOBHBIN MIar BIepe B Pa3BUTHH MOJUTUYECKON U IKOHOMUYECKOU
adpuKaHCKOM wuHTerpanuu. A3HaTcKo-THXOOKeaHCKas JeKJapalus 4YelOBeUYeCKHX IpaB
UHAMBUIOB U HaponoB 13—15 despans 1988 r. ma npoxomusmieir B Jemu 11 Kondepennun
IOpUCTOB CTpaH A3uM U THUXOro oOkeaHa, OpPraHW30BAaHHOW MEXIYHApOJHON accoluanuen
IOPUCTOB-ZIEMOKpaTOB M MHIuiickol acconuanueil :opucToB ObUIO HNPHUHITO 8 JOKYMEHTOB,
HauOosee BaKHBIM U3 KOTOPBIX SIBISIETCA A3MAaTCKO-TUXOOKEaHCKas JIeKJIapalns 4eJI0BeUYeCKUX
IpaB MHAMBHUJIOB U HapoaoB. B mpeamOyne neknapanuud COAEPXKHUTCS TPU3HAHUE
NEPBOOYEPETHOT0 3HAUECHUS OCHOBOMoIararoumx jokymeHToB OOH, B ToM uncne Jleknapanuu o
IIPEIOCTABIIEHUN HE3aBUCUMOCTU KOJIOHHMAJIBHBIM CTpaHaMm W HapoaaMm 1960 r. B ornuume ot
Ad¢pukaHckoii XxapTuu 1paB yesioBeka U Hapo1oB 1981 r., taHHBIN TOKyMEHT UMEET MOCTaTeHHYIO
CTPYKTYpY, YaCTH U TIJIaBbl HE BBIIEISAIOTCSA. A3MaTCKO-TUXOOKEAHCKasl JeKJIapaius, 3aKperiss
IIPaBO HapOJOB Ha CaMOOIpejesieHue, MPOBO3IJAIIaeT MPaBO CBOOOJHO yCTaHaBJIMBATh CBOM
HOJUTUYECKHUH CTaTyc U CBOOOIHO OCYIIECTBIATH SKOHOMUUECKOE, OOIIECTBEHHOE U KYJIbTYpHOE
pa3BUTHE; NMPAaBO HAa HEOTHEMIJIEMBIH CYBEPEHHMTET Haj CBOMM E€CTECTBEHHBIM OOraTCTBOM MU
pecypcamu, IMpaBO Ha CBOOOAY M 3alllUTy OT TEeppopU3Ma KaK HMHIUBUAYaJTbHOIO, TaK MU
rOCy/JapCTBEHHOI0, KaK BHYTPU CTpaHbl, TaK M Ha MEXAYHapOJHOW apeHe, IpaBO Ha
HKOHOMHUECKYIO0 0€3- OIaCHOCTb, MO3BOJISIONIYI0 CTA0OMIIBHO pa3BUBaThcsa. B ocHOBe Bcex mMpaB
JIEKAT NMPUHLMII OTKA3a OT JUCKPUMHUHAIMKM BO BCEX €€ MPOSIBICHUAX, BKIIOYAsl, YTO SABIISAETCS
HEMAJIOBAXXHBIM, JUCKPUMHUHALMIO 110 INPHU3HAKy ypoBHsA pa3BuTus. llomuepkuBaercs, 4ro
KaX/Iblii MHIUBUA U HapoOJ JOJDKHBI yBa- jKaTh IpaBa U cBoOoabl Apyrux. Cremyss HopMam
BceoOmielt nexnapanuu mpaB yesnoBeKa, A3MaTCKO-TMXOOKEAHCKas JeKJapalus 3aKpervisieT B
NEPBYIO OYepeIb LENbIi psiJl TMYHBIX (FpaXIaHCKHX) MpaB U cBOOO. Bobiryro pois B mporecce
CTaHOBJICHHSA CUCTEMBI 3alllMTHI IIpaB YCJIOBCKAa B A3HAaTCKO THXOOKEAHCKOM PETHUOHE, eé pasBUTUA U
COBEpIIECHCTBOBAHUS HTPAET A3HATCKO-TUXOOKEAaHCKUI (JOPYM HAIMOHANBHBIX YUPEKIACHUN 1O TpaBam
YCJIOBEKA U HETIPABUTCIIbCTBCHHBIC OpraHU3aluu.



Jleknus 9 Ucnamckas KOHIENIUsI MPaB Yeji0BeKa

MycynbpMaHCKOE MpaBo (Iapuar) — 3TO IPaBOBasi CHCTEMa, KOTOpasi BO3HUKIA U 0(hOpMUIIaCh B
pamkax ApaOckoro xamudara, IMOClIE MaJeHUS KOTOPOTO MYCYJIBMAHCKOE TIIpaBO CTajo
JEMCTBYIOIIMM IIPaBOM B IIEJIOM psiZie CPEAHEBEKOBBIX CTpaH A3ud U AQpPUKH, PUHSBIIUX B
ucinam. MycynbMaHcKoe IpaBo BOOpaso B ce0si MHOTHE 3JIEMEHTHI MPEIIIECTBYIOIIUX MPABOBBIX
KyJibTyp BocToka, B 4acTHOCTH ITpaBOBbIE 00ObIYAU U TPAAUIINU, I€HCTBOBABIINE B 0-UCIAMCKON
ApaBuu U Ha 3aBOEBaHHBIX apabamu TeppuTopusix. Ha ero cranoBieHue okas3ano onpeesieHHOe
BiausiHue npaBo Cacanuzackoro Mpana, Buzantuu, a Takke 4YaCTHUYHO M PUMCKOE IIPaBO.
W ckimiounTenbHO BaKHYIO POJIb B CTAHOBJIGHUU IIApHaTa Chirpaia AesTelbHOCTh Myxammena u
MEPBBIX UYETHIPEX TaK HA3bIBAEMBIX IPaBEIHBIX Xalu(poB, MPU KOTOPBIX IYTEM TOJIKOBAHUS
OTKPOBEHUH, 3amoBe/iel, BbICKa3bIBaHUN U MOCTYNKOB [Ipopoka OblM cOCTaBICHBI CBSIICHHBIE
KHUTH MycyibMaH — Kopan u CynHa. cTopruuecku, Kak OTMEYarOT B HAyKe, M0 KpaiHel Mepe B
NepBbIe /IBa BEKa, IIapuaT CIOKUIICS M Pa3BUBAJICS KaK CTPOro KOH(ECCHOHAIbHOE MpaBo,
coJiep’kaHrue KOTOPOT0 OPTaHUYECKH CIIUTO C TEOJIOTHEN hcaama, a JOKTPUHAIbHO-HOpPMaTUBHAs
yacth  ((UKX) TOPOHU3AHO €ro  PEIUTHO3HOITUYECKUMHU  mpeacTaBieHusimu.  Kak
KOH(EeCCHOHATBHOE MPABO IIapUaT OTIMYAETCS M OT KAHOHWYECKOTo TpaBa B cTpaHax EBpomsl B
TOM OTHOIIICHHH, YTO OH HE PETYIIHMPYET CTPOTO OUEpUCHHBIE Chephbl 0OIIECTBEHHOHN U IIEPKOBHOM
JKU3HH, a BBICTYIIAET B KAYECTBE BCEOXBATHIBAIOIICH M BCEOOBEMITIONIEH HOPMATUBHOM CUCTEMBI,
YTBEPAMBILIHICS B IIeTIOM psiie cTpaH Asuu u Adpuku. lllapuar BBIMONHAET ABOSKYIO POJIb: €TO
HOpMBI (TIpaBWIJIa, TPEINHCAHUS) PEryJIHpPYIOT KakK OOIIECTBEHHBIE OTHOLICHHSA, TaK W
OIpPEAEIIAI0T OTHOUIEHHSI MyCyJIbMaH ¢ AJjutaxoM. BaykHelIIMM HCTOYHUKOM IIapraTa CYMTaeTCs
Kopan — cBslieHHas KHHUra MyCyJbMaH, COCTOSILIAs M3 IPUTY, MOJUTB U IPONOBENEH,
IIPUIKUCHIBAEMBIX MPOopoKy Myxammeny. KaHoHM3MpoBaHUE €ro coJAep)KaHUsS U COCTaBJICHUE
OKOHYATEJIbHON pelakiuu mpousonuio npu xanmude Ocmane (644—656 rr.). B camom Kopane ero
IIPaBOBasl 3HAYMMOCTh OIpeseNsieTcs Kak «apadckuil cyaeOHuk». Kopan npennuceiBaetr apabam
TaK)Ke «MOKHHYTh OOBIYaW OTILIOB» B TOJb3y MpPaBUJ, YCTAHOBIEHHBIX HCIaMoM. [lpyrum
ABTOPUTETHBIM U 00513aTENIBHBIM JJIs BCEX MyCYJIbMaH UICTOYHHKOM TpaBa MOKHO Ha3BaTh CyHHY,
COCTOALIYI0O W3 MHOTOYHMCICHHBIX PACCKa30B (XaJHUCOB) O CYXICHHUAX M IOCTYNKax Camoro
Myxammena. M3 CyHHBI Takke BBIBOASTCS HOPMBI OpayHOrO M HACIEACTBEHHOTO,
JI0Ka3aTeIbCTBEHHOTO U Cy/1e0HOro npasa, IpaBuia o padax u T. A. TpeTbe MecTo B MepapXxuu
HMCTOYHUKOB MYCYJIbMaHCKOTO TpaBa 3aHUMaja UHKMa, KOTopas paccMaTpuBalach Kak «ooiiee
corjacue MyCylbMaHCKOW OOImMHBY. [IpakTudecku WpKMa CKIIaIbIBallach M3 COBMAAAIOIINX
MHEHUH 10 PEUTHO3HBIM M MPaBOBBIM BOMPOCAM, KOTOPbIE ObUIN BBICKa3aHbI CIIOJIBIYKHUKAMU
Myxammena (o6mree yucio okoino 100 yenosek). Mmxma pazBuBanack Kak B BUAE HHTEpPIIPeTAlIUi
tekcta Kopana unu CyHHBI, Tak U MyTeM (QOPMHUPOBAHUS HOBBIX HOPM, KOTOpBIE YK€ HE
cBs3pIBaIMCH ¢ Myxammenom. K nikMe B kauecTBe MCTOUHMKA ITpaBa, JOMOJHSAIONIETO Iapuar,
MpUMbIKaJia U peTBa — PEIICHNUs U MHEHHUS OTJENIbHBIX My(PTHEB IO TPaBOBBIM BoripocaM. OTHUM
U3 HauboJiee CIOPHBIX UICTOYHUKOB MYCYJIBMaHCKOIO [IpaBa, BhI3bIBABILIUM OCTPBIE PAa3HOTIIACHS
MeEX1y pa3HbIMU HaIlpaBJICHUSMHU, OB KbISIC — pEIIEHHE MPaBOBBIX /1] 10 aHajgoruu. CormacHo
KBISICY MpaBuIIo, ycraHoBieHHOe B Kopane, CyHHE WM HIKME, MOXKET ObITh MPUMEHEHO K JIeNy,
KOTOpO€ MPSIMO HE MPETYyCMOTPEHO B 3TUX MCTOYHHUKAX IMpaBa. JJOMOJTHUTENbHBIM UCTOUHUKOM
IpaBa MO MIApUaTy MOIVIM ObITh MECTHbIE OOBbIYaW, HE BOILIEANINE HEMOCPEACTBEHHO B CaMO
MYCYJIbMaHCKOE TpPaBO B IMEPHOJ| €ro CTAHOBJEHHS, HO U HE MPOTHBOPEUMBIINE MPSIMO €ro
npUHLIMIAM U HOpMaM. [Ipon3BogHBIM OT HIapuaTa UCTOYHMKOM MYCYJIBMAaHCKOIO IpaBa ObLIN
yKa3bl U pacnopsbkeHus: xanndoB — ¢upmanbl. B mocnenyromieMm B JIpyrux MyCyJIbMaHCKHX
rocy/apcTBax ¢ pa3BUTUEM 3aKOHOJIATEIbHOM AESITEIbHOCTH B KAUECTBE HCTOYHMKA MpaBa CTaIH
paccMaTpuBaTbCS U UTpaTh BCE BO3PACTAIOIIYIO POJIb 3aKOHBI (KaHYyHbI). PUpMaHbl U KaHYHbI
Tak)Ke He JIOJDKHBI OBUTH MPOTHBOPEYUTH MPUHITUIIAM IIapuaTa U JOMONHSIIA €T0 MPEXIe BCETO



HOpPMaMH, PETrIaMEHTHPYIOIUMU AEATENbHOCTh IOCY1apCTBEHHBIX OPIaHOB U PETYJIUPYIOIIUMU
aJMUHUCTPATUBHO-TIPABOBBIC OTHOILLIEHUS ITOCYIapCTBEHHON BJIACTH ¢ HaceneHueM. B konne XX
— Havasie XXI Beka, Kkorjja B MUpe IPOU30LLUIN KapUHAJIbHbIE U3MEHEHUS U YCHINIIOCh BHUMAaHHE
K JIyXOBHOMY MHpY JAPYTHX JIOACH, U B MyCYJIbMaHCKOM MHUpPE MPOSIBISETCS 0COOBI MHTEpEC K
pa3paboTke npoOieM JIUYHOCTH, €€ CBOOOJ M OTBETCTBEHHOCTH. boubllioe 3HaueHHe IS
OTIpeIeJIeHNs IPABOBOT'0 CTATyCa IMYHOCTHU B apaOCKUX CTpaHaX MMEET BIMSHHE HOPM HCIaMa Ha
BCIO T'OCYJIapCTBEHHYIO M OOIIECTBEHHYIO HM3Hb A3TUX CTpaH, B TOM YHCIE, pazyMeercs, U Ha
COJIepKaHNE TEKCTa OCHOBHOIO 3akoHa. [IpoBo3rnaimieHue ncinaMa rocyaapCTBEHHOM peluruen
OOBEKTUBHO CEPbE3HO OTPaHUYMBAET IIPABOBOM CTAaTyC JUI, MNPSAMO HE MNOANAAAIOIMIUX IOJ
JeiicTBUE pelnuruo3HbIX HOpM. Kpome Toro, B psiie cTpaH HOpMBI miapuaTa (pakTUYECKH CTOSIT
BBIIII€ KOHCTUTYIIMOHHBIX HOPM HUJIM BO MHOT'OM OIIPEAEISAIOT UX COJEPKaHUE U HAIIPABJIEHHOCTb.
HNmenHo no »toil nmpuunHe KoHcTuTynus TpedyeT OT rocyJapCTBEHHBIX CIyXallluX BEPHOCTH
HOpMaM Hcllama, 3TO TpeOoBaHHME MNPSAMO OrPAaHUYMBAET, B YACTHOCTH, IOCTYIUIEHHE Ha
rOCyJJapCTBEHHYIO CITy>KOY OIpeJIeIeHHbIX KaTeropuil rpakJjaH, He UCIIOBEYIOLUX UCIaM.

6 lecture. REGIONAL SYSTEM OF INTERNATIONAL PROTECTION OF HUMAN
RIGHTS AND FREEDOMS UNDER THE UN

- Protection of human rights and freedoms within the framework of the Commonwealth of
Independent States. One of the most important areas of cooperation among the CIS member states
is legal regulation, ensuring the effective implementation and protection of human rights and
freedoms, CIS citizens. Within the framework of the Commonwealth of Independent States as a
regional organization for the interaction of post-Soviet countries, there are regional documents that
enshrine human rights and freedoms: the Declaration of the Heads of States of the CIS on
international obligations in the field of human rights and fundamental freedoms (1993), the CIS
Convention on Rights and fundamental human freedoms ”(concluded in Minsk on May 26, 1995)
the Convention* On ensuring the rights of persons belonging to national minorities ”(1994), the
CIS Agreement on issues related to the restoration of human rights deportees, national minorities
and peoples (10/09/1992), the CIS Agreement on Assistance to Refugees and Internally Displaced
Persons (09/24/1993), Resolution of the Inter-Parliamentary Assembly of the CIS Member States
"On Observance of Human Rights and Fundamental Freedoms in the Member States CIS ",
(together with the™ Model Law "On the Status of an Ombudsman") (adopted in St. Petersburg on
December 4, 2004), Resolution of the Inter-Parliamentary Assembly of the CIS Member States
"On the Model Law" On the Protection of Human Rights and Dignity of biomedits nskih studies
in the states - participants of the CIS "(adopted in St. Petersburg 18.11.2005), etc. The Convention
on Human Rights and Fundamental Freedoms reflected the list of all fundamental human rights
and freedoms: the right to life, liberty and security of person, the equality of all before the court,
the right to respect for personal and family life, the right to inviolability of the home, and privacy
of correspondence, the right to freedom of thought, conscience and religion, free expression of
one’s opinion, the right to freedom of peaceful assembly and freedom of association, including the
right to form and join trade unions to protect one’s interests; the right to take part in the
management and conduct of public affairs, both directly and through freely elected representatives,
the right to vote and be elected in elections, the right to be admitted in one’s country on general
terms of equality to public service. In general terms, this Convention repeats the European
Convention, international covenants on civil and political rights, socio-economic and cultural,
some other acts in the field of human rights. At the time of adoption, the Convention was not



signed by five states: Azerbaijan, Kazakhstan, Turkmenistan, Uzbekistan, Ukraine. In accordance
with the Convention on Ensuring the Rights of Persons Belonging to National Minorities (1994),
special protection should be provided to persons permanently residing on the territory of one party
and having its citizenship, which differ from their ethnic origin, language, culture, religion or
traditions from the main population of this party. Each of the signatories to the Convention
guarantees persons belonging to national minorities civil, political, social, economic, cultural
rights and freedoms, and is also obliged to take measures to prevent any discrimination on the
territory of citizens on the basis of their belonging to a national minority . At the time of signing,
Turkmenistan and Uzbekistan did not join the Convention. To ensure the implementation of these
Conventions within the framework of the Commonwealth, a Human Rights Commission has been
created. In accordance with Article 33 of the CIS Charter, the Human Rights Commission is a
consultative body of the Commonwealth, does not have peremptory functions and monitors the
fulfillment of human rights obligations undertaken by member states within the framework of the
Commonwealth. The European System for the Protection of Human Rights The Council of Europe
is the main European organization for intergovernmental and parliamentary cooperation, whose
activities are aimed at supporting and protecting human rights. After World War I, on May 5,
1949, the governments of 11 European countries decided to create the Council of Europe and
thereby established that international obligations to protect human rights should not be the
exclusive prerogative of the UN and its members. The European Convention for the Protection of
Human Rights and Fundamental Freedoms was opened for signature by the Council of Europe on
November 4, 1950 and entered into force on September 3, 1953, and was later supplemented by
12 protocols. At the beginning of 2007, 46 countries had acceded to the Convention. The purpose
of the European Convention was to consolidate the basic standards in accordance with the
Universal Declaration of Human Rights, and to create a real mechanism for their protection. The
Convention and the protocols supplementing it cover almost the entire spectrum of civil and
political rights and freedoms. The provisions of the Convention apply to all persons, including
non-citizens, in the jurisdiction of the signatory countries. The European Convention allows the
submission and consideration of both individual and interstate complaints. The provisions of this
Convention provided for the creation of three bodies within the framework of the European system
for protecting human rights: the European Commission on Human Rights, the European Court of
Human Rights and the Committee of Ministers of the Council of Europe. However, by Protocol
No. 11, which entered into force on November 1, 1998, this structure was changed: the European
Commission on Human Rights was abolished with the assignment of its duties to a permanent
body - the European Court of Human Rights. Its location is the Palace of Human Rights in
Strasbourg, where the Council of Europe itself is located. In accordance with the Convention, the
European Court of Human Rights was established in 1959 - an international judicial body whose
jurisdiction includes both proceedings between states and the consideration of citizens' complaints
about the actions of their states or the actions of other States parties to the Convention whose
activities violate the interests of citizen. Under the original system, all complaints signed by
individual applicants or States parties to the Convention were subject to preliminary consideration
by the European Commission of Human Rights. She examined the issue of their admissibility and,
with a positive decision, referred the case to the European Court of Human Rights for a final
binding decision. If the case was not referred to the Court, it was decided by the Committee of
Ministers. Since October 1, 1994, the applicants have been granted the right to submit their cases
to the Court themselves on complaints recognized by the Commission as admissible. The European
Court accepts individual complaints brought by individuals, a group of persons or non-
governmental organizations. It is also possible to file complaints about violations of the
Convention by a member state of the Council of Europe from another member state. There are



several prerequisites for admissibility: 1. Only rights guaranteed by the Convention or its Protocols
can be the subject of a complaint. The rights enshrined in other European documents, including
the European Social Charter, are not the subject of consideration. 2. A complaint may come only
from the victim himself. If a complaint is submitted by an association of individuals, everyone
must prove their personal specific claims. 3. Complaints must be signed no later than six months
after the final review of the case by the competent state authority. This period is not subject to
restoration. 4. A complaint can only be on those violations that occurred after the date of
ratification of the Convention by the state. 5. A complaint may be declared admissible if the
applicant has exhausted all domestic, especially judicial, remedies. 6. The complaint should relate
to events for which the public authority is responsible, and not private individuals or organizations.
One of the main areas of cooperation between European states should be recognized as interaction
within the OSCE - the Organization for Security and Cooperation in Europe. A significant merit
of this organization should be recognized as its proclamation of the human dimension,
“democracy, the rule of law, human rights” as the most important area of cooperation, including
in the field of security. The OSCE has a special unit, the Office for Democratic Institutions and
Human Rights (ODIHR), which is responsible for promoting human rights, promoting democracy
and upholding the rule of law.

Lecture 7. Inter-American Human Rights System

The American concept of human rights and freedoms was formed on the basis of the ideas of the
philosophers of the 18th century on popular sovereignty, inalienable human rights, and autonomy
of the individual. The development of American constitutionalism was significantly influenced by
the natural-legal concept of law. Its principles were developed in the political views and theories
of such prominent American scholars as T. Jefferson, T. Payne, J. Madison, A. Hamilton. Their
ideas found practical implementation in acts of the North American colonies, for example, in the
first colonial Virginia Charter of 1601, the Massachusetts Freedom Code of 1641, and the
Pennsylvania Charter. However, one of the most important acts was Human Rights Law 23 of the
United States Declaration of Independence of July 4, 1776. It was in it that the foundations of
American constitutionalism were formulated: human rights, separation of powers, federalism.
However, the text of the Constitution did not include the list of rights and freedoms already
proclaimed in a number of American documents. Some founders of the Constitution (for example,
A. Hamilton) believed that natural rights should not be enshrined in a positive law, since their list
can be construed as exhaustive. The approval of the Constitutional Act was postponed until the
adoption of the obligation to amend, subsequently called the Bill of Rights. The rights and
freedoms proclaimed in the first 10 amendments of the Bill were based on a negative way of
consolidation, which meant the prohibition of state power to transgress the boundaries of an
individual’s freedom, freedom from interference by the state in its autonomy, and certain actions.
A negative way of securing rights and freedoms is not only the basis of the American concept of
human rights, but is also characteristic of the entire group of first-generation rights, which have
been consolidated and developed in most democratic countries. The creation and functioning of
the inter-American system for protecting human rights is based on three documents
simultaneously: 1) the Charter of the Organization of American States, 2) the American
Declaration of Human Rights and Duties (1948) 3) the Inter-American Convention on Human
Rights (1969). However, the Inter-American Convention on Human Rights, adopted on November
22,1969 during the Second Special Inter-American Conference in San Jose, is of most interest. It
not only proclaimed the traditional list of rights and freedoms, which, however, is narrower than
the list enshrined in the International Covenant on Civil and Political Rights (1966). It also



provided for measures to ensure them. The States Parties to the Convention have committed
themselves to respect rights and freedoms and to ensure their free and full enjoyment by all without
discrimination. It should be noted that the level of legal regulation of different groups of rights and
freedoms is different: civil and political rights and freedoms were clearly defined and formulated,
social and economic were more uncertain. Later, additional protocols were adopted to the
American Convention on Human Rights, for example, the First (San Salvador Protocol) formulates
economic, social and cultural human rights, the Second Protocol aims to abolish the death penalty.
To monitor the implementation of the obligations undertaken by the participating States, a two-
tier mechanism was envisaged - the Inter-American Commission on Human Rights and the Inter-
American Court. The Inter-American Court of Human Rights, an autonomous judicial body, has
advisory jurisdiction to interpret and apply the provisions of both the Convention itself and other
treaties relating to the protection of human rights in the countries of the Americas. Only States
parties to the Convention and the Inter-American Commission have the right to refer cases to the
Court. The court can accept the case only if the procedure for the consideration of the dispute in
the Commission is recognized as exhausted. Decisions of the Court in cases considered by it are
binding on the parties to the proceedings, final and not subject to appeal. At the request of one of
the parties to the case, the Court may give an interpretation of its decision.

Lecture 8: The African Human Rights System

The idea of African unity, the protection of the rights of peoples and each individual person was
born in the course of the national liberation struggle. At the VV Pan-African Congress, held in 1945
in Manchester, the issue of the need to protect human rights, the elimination of all discrimination
based on race, religion, and the provision of a number of political, personal and socio-economic
rights was considered. The theoretical and ideological basis of African unity was the work of
immigrant Africans living in Europe and America who professed the ideas of pan-Africanism. In
the process of gaining political independence by the African peoples and with the formation of
sovereign states, these ideas were replaced by a movement of solidarity. One of the organizational
forms of the movement was the conference of the peoples of Africa, whose main task was to unite
efforts to unite the peoples and states of the continent. In the 1960-1970s, the young states of the
continent adopted several unique agreements on human rights and peoples: Phytosanitary
Convention (1967); African Convention for the Conservation of Nature and Natural Resources
(1968); “On the specific aspects of the refugee problem in Africa” (1969); “On the elimination of
mercenaries in Africa” (1976); African Cultural Charter (1977). The fundamental provisions of
these agreements were later consolidated in the African Charter on Human and Peoples’ Rights,
the provisions of which take into account the specifics of the continent and the tasks of the
participating States. One of the important events of this process was the First Congress of African
Lawyers, held in January 1961 in Lagos. A resolution of this congress entitled “Lagos Law” noted
the need to make the Universal Declaration of Human Rights more effective. To this end, it was
proposed to create a special tribunal and provide for the possibility of appealing to it individuals
who are under the jurisdiction of African states. It was suggested that the African Convention on
Human Rights be developed as the legal basis for its activities. As a result of the combined efforts
of public organizations and political leaderships of states, the Organization of African Unity
(OAU) was created at the Il Conference of Independence of the African Countries, held May 22—
25, 1963 in Addis Ababa, uniting about 50 states of the continent and lasting until 2001. The
Charter of the OAU provided for the establishment of bodies such as the Assembly of Heads of
State and Government, the Council of Ministers, the Secretary General and the mediation,
conciliation and arbitration commission, as well as a number of specialized commissions, but the



Charter did not include any separate provisions on the goals and objectives of the organization in
the field of human rights or the creation of a special mechanism for their protection. The African
Charter on Human and Peoples' Rights, developed and adopted within the framework of the
Organization of African Unity (OAU), became the legal basis of the regional human rights
protection system on the African continent, the purpose of which is to promote the development
of respect for human rights and their protection on the African continent. The Charter refers to
“closed” type agreements, since only countries - members of the OAU can be its participants. The
text of the Charter was adopted and open for signature on June 27, 1981 at the 19th session of the
Assembly of Heads of State and Government of the OAU, held in Nairobi (Nigeria). The treaty
under consideration entered into force on October 21, 1986. In connection with the geopolitical
and economic changes that have taken place during the existence of the Organization of African
Unity, an objective need arose for its fundamental transformation, due to the desire of African
leaders to a higher level of unity. Thus, on May 26, 2001, the creation of a new regional
international intergovernmental organization - the African Union, AU (African Union, AU) was
proclaimed. The Act, replacing the OAU Charter, has been ratified by 51 African countries. The
AC Constituent Act focuses on the close cooperation of states in the field of ensuring human rights.
The creation of the AU is an unconditional step forward in the development of political and
economic African integration. The Asia-Pacific Declaration of the Human Rights of Individuals
and Peoples on February 13-15, 1988, at the 2nd Conference of Asian and Pacific Lawyers,
organized by the International Democratic Lawyers Association and the Indian Bar Association,
in Delhi, 8 documents were adopted, the most important of which is Asia Pacific declaration of
human rights of individuals and peoples. The preamble of the declaration recognizes the priority
of fundamental UN documents, including the 1960 Declaration on the Granting of Independence
to Colonial Countries and Peoples. Unlike the African Charter on Human and Peoples' Rights of
1981, this document has an article-by-article structure, parts and chapters are not distinguished.
The Asia-Pacific Declaration, enshrining the right of peoples to self-determination, proclaims the
right to freely establish Lecture 8: The African Human Rights System

Lecture 9 Islamic Concept of Human Rights

Muslim law (Sharia) is a legal system that arose and took shape within the framework of the Arab
caliphate, after the fall of which Muslim law became a valid law in a number of medieval countries
in Asia and Africa that converted to Islam. Muslim law has incorporated many elements of the
previous legal cultures of the East, in particular, the legal customs and traditions operating in pre-
Islamic Arabia and in territories conquered by the Arabs. Its formation was influenced to a certain
extent by the law of Sasanian Iran, Byzantium, and also partially by Roman law. The activities of
Muhammad and the first four so-called righteous caliphs played an extremely important role in the
formation of Sharia. In this work, the holy books of Muslims, the Qur'an and the Sunnah, were
compiled through the interpretation of the revelations, commandments, sayings and deeds of the
Prophet. Historically, as science notes, at least in the first two centuries, sharia formed and
developed as strictly confessional law, the content of which is organically merged with the
theology of Islam, and the doctrinal-normative part (figh) is permeated with its religious and
ethical ideas. As confessional law, Shariah differs from canon law in European countries in that it
does not regulate strictly defined spheres of public and church life, but acts as an all-encompassing
and comprehensive regulatory system, which has been established in a number of countries in Asia
and Africa. Sharia has a dual role: its norms (rules, regulations) regulate both social relations and
determine the relations of Muslims with Allah. The Koran is considered to be the most important
source of Sharia - the holy book of Muslims, consisting of parables, prayers and sermons attributed



to the prophet Muhammad. The canonization of its content and the compilation of the final edition
occurred under the Caliph Osman (644—656). In the Qur'an itself, its legal significance is defined
as an “Arab lawyer.” The Qur'an also instructs Arabs to “abandon the customs of their fathers” in
favor of the rules established by Islam. Another authoritative and binding source of law for all
Muslims is the Sunna, which consists of numerous stories (hadiths) about the judgments and deeds
of Muhammad himself. The Sunna also derives the norms of marriage and inheritance, evidentiary
and judicial law, the rules on slaves, etc. The third place in the hierarchy of sources of Islamic law
was occupied by [jma, which was considered as “the general consent of the Muslim community”.
In practice, Ijma consisted of concurring opinions on religious and legal issues that were expressed
by associates of Muhammad (a total of about 100 people). Ijma developed both in the form of
interpretations of the text of the Qur'an or Sunnah, and through the formation of new norms that
were no longer associated with Muhammad. Fatija, decisions and opinions of individual muftis on
legal issues, also adjoined ljma as a source of law supplementing Sharia. One of the most
controversial sources of Islamic law, which caused sharp disagreements between different areas,
was Kyyas - the solution of legal cases by analogy. According to kyyas, the rule established in the
Qur'an, Sunnah or ljma can be applied to a case that is not expressly provided for in these sources
of law. According to Sharia, an additional source of law could be local customs that did not directly
enter into Muslim law itself during its formation, but also did not directly contradict its principles
and norms. The source of Islamic law derived from Sharia was the decrees and orders of the
caliphs, the firmans. Subsequently, in other Muslim states, with the development of legislative
activity, laws (eve) began to be considered and play an increasing role as a source of law. Firman
and eve also should not contradict the principles of Sharia and supplemented it primarily with the
rules governing the activities of state bodies and regulating the administrative and legal relations
of state power with the population. At the end of the 20th and beginning of the 21st centuries,
when dramatic changes took place in the world and attention to the spiritual world of other people
increased, a special interest was shown in the Muslim world to develop the problems of the
individual, his freedoms and responsibility. Of great importance for determining the legal status
of an individual in Arab countries is the influence of Islamic norms on the entire state and public
life of these countries, including, of course, on the content of the text of the fundamental law. The
proclamation of Islam as the state religion objectively seriously limits the legal status of persons
who are not directly subject to religious norms. In addition, in a number of countries, Sharia norms
are actually higher than constitutional norms or largely determine their content and orientation. It
is for this reason that the Constitution requires government officials to be loyal to Islamic norms,
this requirement directly limits, in particular, the entry into public service of certain categories of
citizens who are not professing Islam.



